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Appeal to Customs, Excise & Service Tax Agpellate Tribunal under Section 35B of CEA, 1944 [/ Under Section
86 of the Finance Act, 1994 an appeal lies
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e apEea.l under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 {2% &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise [AppcalsA (one of which shall be a certified
copy) and copy of the order passed by the Commmsioncraut.honnn%lmc ssistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the ESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or t!uEy and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs, 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
iit) amount tgleq.ralzile under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not %Eplg to the stay agplication and appeals
pending before any appellate authority prior to the commencement of the Finance (No:2) Act, 2014,
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A revision }a nlication lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B 1bid:
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or from one house to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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The above application shall be made in d?pﬁcaiﬁ in Form No. EA-B as specified under Rule, 9 of Central Excise
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be acgompamcd by two,_copies each of the OIQ and Order-In-Apé:e . It should also be
accomgamed by a copy of TR-6 Challan evidencing payment of prescribed fee as prescn ed under Section 35-
EE of CEA, 1944, undeér Major Head of Account.
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The rem/sion lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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each.
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One copy of app 6 as the case r%a)lr_‘bc, and the order of the adjudicating authority shall bear a
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.
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Attentfon is also invited to the rules covering these S.{ld other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Proce urg es, 1982,
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For the elaborate, detailed and latest Prowai'ons relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental we
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:: ORDER-IN-APPEAL ::

’ 'kg

The below mentioned appeals have been filed by-éhe Appellants
(hereinafter referred to as ‘Appellant No.1 to Appellant No.3’; as detailed in
Table below) against Order-in-Original No. 13/D/2020-21 déted 15.2.2021
(hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central GST Division, Morbi-1 (hereinafter referred to as

‘adjudicating authority’):-

SL. Appeal No. Appellants Name & Address of the Appellant
No.

M/s. Magnum Ceramics P. Limited,
1. | V2/110/RAJ/2021 | Appellant No.1 | 8A National Highway, Rafaleshwar
GIDC, Morbi 363642.

Shri Veljibhai Khodabhai Ughreja,
2. | V2/110A/RAJ/2021 | Appellant No.2 | Director, M/s. Magnum Ceramics
P. Limited, 8A National Highway,
Rafaleshwar GIDC, Morbi 363642.

Shri Mukeshbhai N. Ughreja,

3. | V2/111/RAJ/2021 | Appellant No.3 | Director, M/s. Magnum Ceramics
P. Limited, 8A National Highway,
Rafaleshwar GIDC, Morbi 363642.

2 The facts of the case, in brief, are that the Appellant was engaged in
manufacture of Ceramic Floor and Wall Tiles falling under Chapter Sub-Heading
No. 69071010 of the Central Excise Tariff Act, 1985 and was holding Central Excise
Registration No. AAFCM2216GXM001. Intelligence gathered by the officers of
Directorate General of Central Excise Intelligence, Zonal Unit, Ahmedabad
(DGCEI) indicated that various Tile manufacturers of Morbi were indulging in
malpractices in connivance with Shroffs / Brokers and thereby engaged in large
scale evasion of Central Excise duty. Simultaneous searches were carried out on
22.12.2015 at the premises of Shroffs in Rajkot and Morbi and various in¢riminating
documents were seized. On scrutiny of said documents and Statements tendered
by the said Shroffs, it was revealed that huge amounts of cash were deposited
from all over India into bank accounts managed by said Shroffs and such cash

amounts were passed on to Tile Manufacturers.

2.1 Investigation carried out revealed that the Shroffs opened bank accounts in
the names of their firms and passed on the bank account details to the Tile
manufacturers. The Tile manufacturers further passed on the bank account details

to the1r customers/ buyers with instructions to deposit the cash in respect of the
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Appeal No: V2/110, 110A & 111/RAJ/2021

the customers used to inform the Tile manufacturers, who in turn would inform
to the Shroff. Details of such cash deposit along with the copies of pay-in-slips
were communicated to the manufacturers by the Customers. The Shroffs on
confirming the receipt of the cash in their bank accounts, passed on the cash to
the Tile manufacturers after deducting their commission. This way the sale
proceeds of an illicit transaction was routed from buyers of goods to Tile

manufacturers.

2.2 During scrutiny of documents seized from the office premises of M/s
National Enterprise, Morbi, Shroff, it was revealed that the said Shroff had
received total amount of Rs. 1,13,45,213/- in their bank accounts during the
period from 06.6.2015 to 06.12.2015, which were passed on to the Appellant No.1
in cash. The said amount was alleged to be sale proceeds of goods removed

clandestinely by the Appellant.

3. Show Cause Notice No. DGGI/AZU/Group-B/36-37/2019-20 dated
30.07.2019 was issued to the Appellant No. 1 calling them to show cause as to why
Central Excise duty amounting to Rs. 14,18,162/- should not be demanded and
recovered from them under proviso to Section 11A(4) of the erstwhile Central
Excise Act, 1944 (hereinafter referred to as “Act”) along with interest under
Section 11AA of the Act and also proposing imposition of penalty under Section
11AC of the Act and fine in lieu of confiscation under Section 34 of the Act. The
Show Cause Notice also proposed imposition of penalty upon both directors of the
firm i.e., Appellant Nos. 2 and 3, under Rule 26(1) of the Central Excise Rules,

2002 (hereinafter referred to as “Rules”).

3.1 The above said Show Cause Notice was adjudicated vide the impugned
order wherein the demand of Central Excise duty amounting to Rs. 14,18,162/-
was confirmed under Section 11A(4) along with interest under Section 11AA of the
Act. The impugned order imposed penalty of Rs. 14,18,162/- under Section 11AC
of the Act upon the Appellant with option of reduced penalty as envisaged under
provisions of Section 11AC of the Act. The impugned order imposed penalty of Rs.

2,00,000/- each upon both directors of the firm (appellant No.2 & 3) under Rule
26(1) of the Rules.

4. Being aggrieved with the impugned order, the Appellant has preferred
appeal on various grounds, inter alia, as below:-
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Appeal No: V2/110, 110A & 111/RAJ/2021

Appellant No. 1:-

(i) The adjudicating authority has relied upon Stateménts of Shroff,
Middleman/Broker while confirming the demand raised in the show
cause notice. However, the adjudicating authority has passed the order
without allowing cross examination of Departmental witnesses in spite
of specific request made for the same. It is settled position of law that
any statement recorded under Section 14 of the Central Excise Act, 1944
can be admitted as evidence only when its authenticity is established
under provisions of Section 9D(1) of the Act and relied upon following
case laws:

(a) J.K. Cigarettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Del).
(b) Jindal Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P & H)

(c) Ambika International - 2018 (361) E.L.T. 90 (P & H)

(d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)

(e) Andaman Timber Industries -2015-TIOL-255-SC-CX

(f) Parmarth Iron Pvt. Ltd - 2010 (255) E.L.T. 496 (All.)

(ii) In view of the provisions of Section 9D of the Central Excise Act, 1944
and settled position of law by way of above referred judgments, since
cross examination of departmental witnesses were not allowed their
statements cannot be relied upon while passing the order and
determining the duty amount payable by it. Especially when, there is
no other evidence except so called oral evidences in the form of those
statements and un-authenticated third party private records.
Therefore, in view of the above, impugned order passed by the learned

Assistant Commissioner is liable to be set aside on this ground too.

(iii) That the adjudicating authority has not neutrally evaluated the
evidences as well as submission made by it but heavily relied upon the
general statements of Shroff and private records of M/s National
Enterprise, Morbi reproduced in the SCN. He has not seen that Shri
Veljibhai Khodabhai Ughreja, Director of the Appellant, has filed

~ affidavit dated 30.6.2020 to the effect that they have not manufactured
and cleared goods mentioned in the SCN without invoice and without
payment of duty of excise; that they have not received any cash as
mentioned in SCN from any person.

l,m
(iv)  That the adjudicating authority based on the scan copy of certain bank

accounts of Shroff and scan copy of private records of
middleman/broker and general statements of Shroff and
: ;A 3k Sl ’?,tmddleman.dr broker tried to discard vital discrepancies raised by the

ehppellant without any cogent grounds. There is no link between the
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bank accounts of Shroff and private records of middleman/broker.
Therefore, in absence of receipt of cash by the Shroff, link of such
payment to middleman/broker and payment of cash to appellant, it is
erroneous to uphold the allegations against appellant. He not only failed
to judge the allegations, documentary evidences and defence neutrally
but also failed as quasi-judicial authority and following principal of
natural justice by passing speaking order as well as following judicial
discipline too. Therefore, impugned order passed by him is liable to be

set aside on this ground too.

That in the entire case except for so called evidences of receipt of
money from the buyers of tiles that too without identity of buyers of
the goods as well as identity of receiver of such cash from the
middleman, no other evidence of manufacture of tiles, procurement of
raw materials including fuel and power for manufacture of tiles,
deployment of staff, manufacture, transportation of raw materials as
well as finished goods, payment to all including raw material suppliers,
transporters etc. in cash, no inculpatory statement of manufacturer viz.
appellant, no statement of any of buyer, no statement of transporters
who transported raw materials, who transported finished goods etc. are
relied upon or even available. It is settled position of law that in absence
of such evidences, grave allegations clandestine removal cannot sustain.
It is also settled position of law that grave allegation of clandestine
removal cannot sustain on the basis of assumption and presumption and
relied upon following case laws:

(a) Synergy Steels Ltd.- 2020 (372) ELT 129 (Tri. - Del.)

(b) Savitri Concast Ltd. - 2015 (329) ELT 213 (Tri. - Del.)

(c) Aswani & Co. - 2015 (327) ELT 81 (Tri. - Del.)

(d) Shiv Prasad Mills Pvt. Ltd. - 2015 (329) ELT 250 (Tri. - Del.)

(€) Shree Maruti Fabrics - 2014 (311) ELT 345 (Tri. - Ahmd.)

That it is not a matter of dispute that Tiles were notified at Sr. No. 58
and 59 under Notification No. 49/2008-C.E.(N.T.) dated 24.12.2008 as
amended issued under Section 4A of the Central Excise Act, 1944,
Accordingly, as provided under Section 4A ibid duty of excise was
payable on the retail sale price declared on the goods less permissible
abatement @ 45%. Thus, duty of excise was payable @ 12.36% (upto
28.02.2015) and @ 12.50% with effect from 01.03.2015 on the 55% of

retail sale price (RSP/MRP) declared on the goods/ packages. That the

investigation has nowhere made any attempt to find out actual quantity
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(vii)

Appellant
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to know whether goods were cleared with declaration of RSP/MRP or
without declaration of RSP/MRP on the goods!package's; There is no
evidence adduced in the impugned show cause notice about any case
booked by the metrology department of various states across India
against appellant or other tile manufacturers that goods were sold by it
without declaring RSP/MRP. Though there is no evidence of manufacture
and clearance of goods that too without declaration of RSP/MRP it is not
only alleged but also duty is assessed considering the so called alleged
realised value as abated value without any legal backing. Neither
Section 4A ibid nor rules made there under provides like that to assess
duty by taking realised value or transaction value as abated value and
the investigation has failed to follow the said provisions. Therefore,
sake of argument it is presumed that if RSP/MRP was not declared on
packages then also it has to be determined in the prescribed manner
i.e. as per Section 4A(4) read with Rule 4(i)of Central Excise
(Determination of Retail Sale Price of Excisable Goods) Rules, 2008 and
not by any other manner. As per the said provisions, highest of the
RSP/MRP declared on the goods during the previous or succeeding
months is to be taken for the purpose of assessment and in absence of
other details of quantity etc. such realised value duty cannot be
quantified. In any case duty has to be calculated after allowing
abatement @ 45%.

That all the allegations are baseless and totally unsubstantiated,
therefore, question of alleged suppression of facts etc. also does not
arise. None of the situation suppression of facts, wilful mis-statement,
fraud, collusion etc. as stated in Section 11A(4) of the Central Excise
Act, 1944 exists in the instant case but it is alleged suppression of facts

in the impugned notice based on the above referred general allegation.

No. 2 and 3 :-

(i)

(i)

Their firm has already filed appeal against the impugned order
as per the submission made therein contending that.impugned
order is liable to be set aside in limine and therefore, order
imposing penalty upon them is also liable to be set aside.

That it is a settled position of law that for imposition of penalty
under Rule 26, inculpatory Statement of concern person must be
recorded by the investigation. However, in the present case, no
statement was recorded during investigation and hence, no penalty

be imposed under Rule 26.
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(iii)  That no penalty is imposable upon them under Rule 26(1) of the
Central Excise Rules, 2002, as there is no reason to believe on their
part that goods were liable to confiscation.

(iv) That there is no single documentary evidence to sustain the
allegations; that the seized documents are not at all sustainable as
evidence for the reasons detailed in reply filed by the Appellant No.
1. Investigating officers has not recorded statement of any buyers,
transporter, supplier etc. Allegation of clandestine manufacture and
removal of goods itself is fallacious.

(v)  That even duty demand has been worked out based on adverse
inference drawn by investigation from the seized documents which
itself are not sustainable evidence for various reasons discussed by
their firm i.e. Appellant No.1 in their reply; that under the given
circumstances no penalty can be imposed upon him under Rule 26
ibid and relied upon the following case laws:

(a) Manoj Kumar Pani - 2020 (260) ELT 92 (Tri. Delhi)

(b) Aarti Steel Industries - 2010 (262) ELT 462 (Tri. Mumbai)

(c) Nirmal Inductomelt Pvt. Ltd. - 2010 (259) ELT 243 (Tri. Delhi)
(vi)  Inview of above, no penalty is imposable upon him under Rule 26 of

the Central Excise Rules, 2002.

5. Personal Hearing in the matter was scheduled in virtual mode on 5.4.2022.
Shri P.D. Rachchh, Advocate, appeared on behalf of all the Appellants. He
reiterated the submissions made in appeal memoranda as well as those made in

synopsis submitted by him.

6 | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the
Appellant. The issue to be decided is whether the impugned order, in the facts of
this case, confirming demand of Rs. 14,18,162/- under Section 11A(4) of the Act
and imposing penalty upon Appellant Nos. 1 to 3 is correct, legal and proper or

not.

6.1. On perusal of records, | find that an offence case was booked by the officers
of Directorate General of Central Excise Intelligence, Ahmedabad against the
Appellant for clandestine removal of goods. | find from the case records that the
DGCEI had covered 4 Shroffs and 4 brokers/middlemen during investigation, which
revealed that 186 manufacturers were routing sale proceeds of illicit transactions
from the said Shroffs/Brokers/ Middlemen. | find that the DGCEI has relied upon

evidences collected from the premises of M/s National Enterprise, Morbi, Shroff
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position of law that in the case involving clandestine removal ofﬁ'goods, initial
burden of proof is on the Department to prove the charges. Hencg:e, it would be
pertinent to examine the said evidences gathered by the DGCEI apfad relied upon

by the adjudicating authority in the impugned order to confirm the demand of
Central Excise duty. |

F | find that during search carried out at the office premises of M7s National
Enterprise, Morbi, Shroff, on 22.12.2015, certain private records were seized. The
said private records, inter alia, contained bank statements of ‘various bank
accounts operated by M/s National Enterprise, Morbi.

7.1. | have gone through the Statement of Shri Nashirali Amirali Dharani,
Proprietor of M/s National Enterprise, Morbi, recorded on 22.12.2015 under
Section 14 of the Act. In the said statement, Shri Nashirali Amirali Dharani, inter
alia, deposed that,

“Q.1: Please explain the business activities of M/s. National Enterprise, Morbi.

A.1: M/s. National Enterprise. Morbi is running business as a Shroff since Sept.
2014. T am handling all the work of the firm including Accounts, Banking &
Taxation. I am handling the account of M/s. National Enterprise. The said account
number of my firm is being given to the interested Tiles Manufacturers/Traders.
and said interested Tiles Manufacturers/Traders subsequently conveyed the same
to their customers for depositions of cash into the said account. Accordingly, the
customers of Morbi based Ceramic Tiles Manufacturers/Traders deposit the cash
into my aforesaid account through Paying Slips. Subsequently, the images of said
paying slips were sent by the customers to their respective manufacturers/traders
through whatsapp, and the said whatsapp images are being shown to me by the
representative of concerned manufacturers/traders to collect the amount.
deposited by their customers. We verify the same from our online bank account
statement. After such verification, we withdraw the cash from the said bank
account and release the amount to the concerned manufacturers/traders. For this
work, we generally charge Commission ranging from 0.30% to 0.40% of the
amount, so deposited from the concerned Manufacturers/Traders. I further state
that we do not issue any cheque to any manufacturers/traders during such
transactions.

Q.2 Can you identify the customer who are depositing the amount from
various parts of India in your Bank Account ?

A.2  No, | am not aware about the name & address of the customers who are
depositing the amount from the various parts of India in my bank account,
manufacturer / traders in Morbi brings the details of amount deposited in my bank
account on verification of the deposit of such amount. on the next day, after
withdrawal of cash I use to pay them.

Q.3: Please peruse the Panchnama dated 22.12.2015 drawn at your
residential/office premises of M/s. National Enterprise, Morbi, and offer your
comments thereon.

e carefully gone through the Panchnama dated 22.12.2015 drawn at
ftial/office premises of M/s. National Enterprise, Morbi, and I put my
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dated signature thereon in token of having agreed with the facts, narrated therein.
I remained present during the whole proceedings of the panchnama.

Q.6: Please explain the name of Ceramic Tiles Manufacturers/traders, whose
customers have deposited the amount into your aforesaid accounts and to whom
you have paid such deposited amount in cash. Also explain the name of the
representative persons of these manufacturers/traders, who visit your office to
collect the amount, deposited by their customers along with your code in your
private diaries/registers, being maintained by you.

A6 Sir, the details of name of Ceramic Tiles Manufacturers/traders. whose
customers have deposited the amount into our aforesaid accounts and to whom
we have paid such deposited amount in cash; name of the representative persons
of these manufacturers/traders. and code thereof in our private diaries/registers,
being maintained by us. are as under:

Sr Name of the | Person Mobile No. Code Word
No manufacturer | coming for used in the
/ Trader collecting Diary
cash
1 Coral Ceramic | Bhaulikbhai 9979788508 Bhaulikbhai
3. Magnum Harshadbhai 9909955515 | Harshad M
Ceramic (M)
20
8. On analyzing the documentary evidences collected during investigation

from M/s National Enterprise, Morbi, as well as deposition made by Shri Nashirali
Amirali Dharani, Proprietor of M/s National Enterprise, Morbi in his Statement
recorded under Section 14 of the Act, | find that customers of Appellant No. 1 had
deposited cash amount in bank accounts of M/s National Enterprise, Morbi, which
was converted into cash by them and handed over the said cash amount to
Appellant No. 1. On examining the Statement of Shri Nashirali Amirali Dharani,
Propr'ietor of M/s National Enterprise, Morbi, it is apparent that the said Statement
contained plethora of the facts, which were in the knowledge of the deponent
only. For example, Shri Nashirali Amirali Dharani deciphered the meaning of each
and every entry written in his private records. He also gave details of when and
how much cash was delivered to which Tile manufacturers and even concerned
persons who had received cash amount. He deposed that he handed over cash to
a person named Shri Harshadbhai of Appellant No. 1 and also gave his mobile
number. It is not the case that the said Statement was recorded under duress or
threat. Further, said Statement has not been retracted. So, veracity of deposition

made in said Statement and information contained in seized documents is not
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8.1 | find that Appellant No. 1 had devised such a modus operandi that it was
almost impossible to identify buyers of goods or transporters who transported the
goods. The Appellant No. 1 used to inform M/s National Enterprise, Morbi, Shroff,
about deposit of cash in bank accounts of Shroff on receipt of communication from
their buyers and such cash amount would reach to them from the said Shroff.
When cash amount was deposited by buyers of goods in bank accounts of Shroff,
the same was not reflected in bank statements, as emerging from the records. So,
there was no details of buyers available who had deposited cash amount in bank
accounts of Shroff. This way Appellant No. 1 was able to hide the identity of buyers
of illicitly removed goods. It is a basic common sense that no person will maintain
authentic records of the illegal activities or manufacture being done by it. It is
also not possible to unearth all evidences involved in the case. The adjudicating
authority is required to examine the evidences on record and decide the case. The
Hon’ble High Court in the case of International Cylinders Pvt Ltd reported at 2010
(255) ELT 68 (H.P.) has held that once the Department proves that something
illegal had been done by the manufacturer which prima facie shows that illegal

activities were being carried, the burden would shift to the manufacturer.

8.2 It is also pertinent to mention that the adjudicating authority was not
conducting a trial of a criminal case, but was adjudicating a Show Cause Notice as
to whether there has been clandestine removal of excisable goods without
payment of excise duty. In such cases, preponderance of probabilities would be
sufficient and case is not required to be proved beyond reasonable doubt. | rely
on the Order passed by the Hon’ble CESTAT, Banglore in the case of Ramachandra
Rexins Pvt. Ltd. Reported as 2013 (295) E.L.T. 116 (Tri. - Bang.), wherein it has
been held that,

«7.2 In a case of clandestine activity involving suppression of production and

clandestine removal, it is not expected that such evasion has to be established

by the Department in a mathematical precision. After all, a person indulging in

clandestine activity takes sufficient precaution to hide/destroy the evidence.

The evidence available shall be those left in spite of the best care taken by the

persons involved in such clandestine activity. In such a situation, the entire facts

and circumstances of the case have to be looked into and a decision has to be

arrived at on the yardstick of ‘preponderance of probability” and not,on the

yardstick of ‘beyond reasonable doubt’, as the decision is being rendered in

quasi-judicial proceedings.”

rely on the Order passed by the Hon’ble Tribunal in the case of A.N.
yorted in 1996 (86) E.L.T. 333(Tri.), wherein it has been held that,
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“In all such cases of clandestine removal, it is not possible for the Department
to prove the same with mathematical precision. The Department is deemed to
have discharged their burden if they place so much of evidence which, prima
facie, shows that there was a clandestine removal if such evidence is produced
by the Department. Then the onus shifts on to the Appellants to prove that there

was no clandestine removal”.

2. After careful examination of evidences available on record in the form of
documentary evidences as well as oral evidence, | am of the considered opinion
that the Department has discharged initial burden of proof for alleging clandestine
removal of goods and the burden of proof shifts to the assesse to establish by
independent evidence that there was no clandestine removal and the assessee
cannot escape from the rigour of law by picking loopholes in the evidences placed
by the Department. | rely on the decision rendered by the Hon’ble Madras High
Court in the case of Lawn Textile Mills Pvt. Ltd. Reported as 2018 (362) E.L.T. 559
(Mad.), wherein it has been held that,
“30. The above facts will clearly show that the allegation is one of clandestine
removal. It may be true that the burden of proving such an allegation is on the
Department. However, clandestine removal with an intention to evade payment
of duty is always done in a secret manner and not as an open transaction for the
Department to immediately detect the same. Therefore, in case of clandestine
removal, where secrecies involved, there may be cases where direct
documentary evidence will not be available. However, based on the seized
records, if the Department is able to prima facie establish the case of clandestine
removal and the assesse is not able to give any plausible explanation for the
same, then the allegation of clandestine removal has to be held to be proved. In
other words, the standard and degree of proof, which is required in such cases,
may not be the same, as in other cases where there is no allegation of clandestine

removal,”

10. The Appellant has contended that since cross examination of Departmental
witness was not allowed, his statement cannot be relied upon while passing the
order and determining the duty amount payable by it. In this regard, | find that
the Appellant had sought cross examination of Shri Nashirali Amirali Dharani,
Proprietor of M/s National Enterprise, Morbi during the course of adjudication.
The adjudicating authority denied the request of cross examination by observing
in the impugned order, inter alia, as under:

b Further, as discussed above, the witnesses have admitted their
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Further, I find that all the witnesses have not retracted their statement.
Therefore, the same are legal and valid pieces of evidence in the eyes of law. It
1s a settled legal position that cross examination is not required to be allowed in
all cases. The denial of opportunity of cross-examination does not vitiate the
adjudication proceedings. The adjudicating authority was not conducting a trial
of a criminal case, but was adjudicating a SCN as to whether there has been
clandestine removal of excisable goods without payment of duty. I find that the
Noticee has not provided any independent evidence to show that there was no
clandestine removal. In this regard, I place reliance upon the judgement of
Hon'ble High Court of Madras in the case of Commissioner of Central Excise
Salem Vs M/s Erode Annai Spinning Mills (Pvt.) Ltd, reported at 2019 (366)
ELT647, wherein it was held that where opportunity of cross examination was

”

not allowed, the entire proceedings will not be vitiated. ... ...

10.1 | find that Statement of Shri Nashirali Amirali Dharani, Proprietor of M/s
National Enterprise, Morbi, Shroff recorded during investigation has not been
retracted nor there is any allegation of duress or threat during recording of his
Statement. Further, said Shroff has no reason to depose before the investigating
officers something which is contrary to facts. It is also pertinent to mention that
the present case was not one-off case involving clandestine removal of goods by
Tile manufacturers of Morbi. It is on record that DGCEI had simultaneously booked
offence cases against 186 such manufacturers for evasion of Central Excise duty
who had adopted similar modus operandi by routing sale proceeds of illicitly
cleared finished goods through Shroffs / Middlemen/brokers. It is also on records
that out of said 186 manufacturers, 61 had admitted the allegations and had also
paid duty evaded by them. So, the documentary evidences gathered by the
investigating officers from the premises of Shroffs / middlemen contained trails
of illicitly removed goods and preponderance of probability is certainly against
The Appellant. It has been consistently held by the higher appellate authority that
cross examination is not mandatory and it depends on facts of each and every
case. | rely on the decision rendered by the Hon’ble Bombay High Court in the
case of Patel Engineering Ltd reported as 2014 (307) E.L.T. 862 (Bom.), wherein
it has been held that,

“23.  Therefore, we are of the opinion that it will not be correct to hold that
irrespective of the facts and circumstances and in all inquiries, the right of cross
examination can be asserted. Further, as held above which rule or principle of
natural justice must be applied and followed depends upon several factors and
as enumerated above. Even if there is denial of the request to cross examine the
witnesses in an inquiry, without anything more, by such denial alone, it avill not
be enough to conclude that principles of natural justice have been violated.
“Therefore, the judgments relied upon by Shri Kantawala must be seen in the
backdrop and peculiar circumstances of the assessee’s case before this
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Court.”

10.2 By following the above decision and considering the facts of the case, | hold
that the adjudicating authority has not erred by not acceding request for cross

examination of the witness, as sought by Appellant No. 1.

11.  The Appellant No. 1 has also contended that the adjudicating authority
relied upon the Statements of Shroff as well as private records seized from the
premises of M/s National Enterprise, Morbi reproduced in the SCN but ignored that
Shri Velhibhai Khodabhai Ughreja, Director of the firm, has filed affidavit dated
30.6,2020 to the effect that they have not manufactured and cleared goods
mentioned in the SCN without invoice and without payment of duty of excise; that

they have not received any cash as mentioned in SCN from any person.

11.1. | have gone through the Affidavit dated 30.6.2020 filed by Shri Veljibhai
Khodabhai Ughreja, who is Appellant No. 2 herein, contained in appeal
memorandum. | find that as narrated in Para 3 of Show Cause Notice, summons
were issued to the Appellant No.1 by the investigating authority on 20.9.2016,
25.5.2018 and 26.6.2018 to produce various documents and to give oral statement
but they did not appear. Thus, opportunities were given to the Appellant No.1 to
explain their position. However, they chose not to avail the opportunity. It is
apparent that filing affidavit after issuance of Show Cause Notice is merely an

afterthought and it has no bearing on the outcome of this case.

12. The Appellant No. 1 has contended that in the entire case except for so
called evidences of receipt of money from the buyerﬁ of tiles through Shroff, no
other evidence of manufacture of tiles, procurement of raw materials including
fuel and power for manufacture of tiles, deployment of staff, manufacture,
transportation of raw materials as well as finished goods, payment to all including
raw material suppliers, transporters etc. in cash have been gathered. The
Appellant further contended that no statement of any of buyers, transporters who
transported raw materials and finished goods etc. are relied upon or even
available. It is settled position of law that in absence of such evidences, grave
allegations of clandestine removal cannot sustain and relied upon various case
laws.

12.1 | find that the investigating officers gathered evidences from the premises
of M/s National Enterprise, Morbi, Shroff, which indicated that Appellant No. 1
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Dharani, Proprietor of M/s National Enterprise, Morbi during the course of
adjudication. Further, as discussed supra, Appellant No. 1 had devised such a
modus operandi that it was almost difficult to identify buyers of goods or
transporters who transported the goods. In catena of decisions, it has been held
that in cases of clandestine removal, it is not possible to unearth all the evidences
and Department is not required to prove the case with mathematical precision. |
rely on the Order passed by the Hon’ble CESTAT, Ahmedabad in the case of Apurva
Aluminium Corporation reported at 1996 (261) E.L.T. 515 (Tri. Ahmd.), wherein at
Para 5.1 of the order, the Tribunal has held that,

“Once again the onus of proving thét they have accounted for all the goods

produced, shifts to the appellants and they have failed to discharge this burden.

They want the department to show challanwise details of goods transported or

not transported. There are several decisions of Hon’ble Supreme Court and

High Courts wherein it has been held that in such clandestine activities, only

the person who indulges in such activities knows all the details and it would not

be possible for any investigating officer to unearth all the evidences required

and prove with mathematical precision, the evasion or the other illegal

activities”.

135 In view of above, the various contentions raised by Appellant No. 1 are of
no help to them and they have failed to discharge the burden cast on them that
they had not indulged in clandestine removal of goods. On the other hand, the
Department has adduced sufficient oral and documentary corroborative evidences
to demonstrate that the Appellant indulged in clandestine removal of goods and
evaded payment of Central Excise duty. |, therefore, hold that confirmation of
demand of Central Excise duty amount of Rs. 14,18,162/- by the a&judicating
authority is correct, legal and proper. Since demand is confirmed, it is natural
consequence that the confirmed demand is required to be paid along with interest
at applicable rate under Section 11AA of the Act. |, therefore, uphold order to pay

interest on confirmed demand.

14.  The Appellant has contended that Tiles were notified at 5r. No. 58 and 59
under Notification No. 49/2008-C.E.(N.T.) dated 24.12.2008, as amended issued
under Section 4A of the Act and duty was payable on the retail sale price declared
on the goods less abatement @ 45%. Though there is no evidence of manufacture
and clearance of goods that too without declaration of RSP/MRP, duty is assessed

considering the so called alleged realized value as abated value without any legal
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Retail Sale Price of Excisable Goods) Rules, 2008, which provided that highest of
the RSP/MRP declared on the goods during the previous or succeeding months is

to be taken for the purpose of assessment.

14.1 | find it is pertinent to examine the provisions contained in Section 4A of
the Act, which are reproduced as under:
“Section 4A. Valuation of excisable goods with reference to retail sale price.-
(1) The Central Government may, by notification in the Official Gazette,
specify any goods, in relation to which it is required, under the provisions of
the [Legal Metrology Act, 2009 (1 of 2010)] or the rules made thereunder or
under any other law for the time being in force, to declare on the package thereof
the retail sale price of such goods, to which the provisions of sub-section (2)

shall apply.

(2) Where the goods specified under sub-section (1) are excisable goods and
are chargeable to duty of excise with reference to value, then, notwithstanding
anything contained in section 4, such value shall be deemed to be the retail sale
price declared on such goods less such amount of abatement, if any, from such
retail sale price as the Central Government may allow by notification in the

Official Gazette.”

14.2 | find that in terms of the Legal Metrology Act, 2009, retail sale price is
requ?red to be declared on packages when sold to retail customers. This would
mean that when goods are sold to customers, other than retail customers, like
institutional customers, the provisions of Legal Metrology Act, 2009 would not be
applicable.

14.3  On examining the present case in backdrop of above provisions, | find that
The Appellant has not produced any evidences that the goods were sold to retail
customers. Further, as discussed above, the Appellant had adopted such a modus
operandi that identity of buyers could not be ascertained during investigation.
since, applicability of provisions contained in Legal Metrology Act, 2009 itself is
not confirmed, it is not possible to extend benefit of abatement under Section 4A
of the Act. Even if it is presumed that all the goods sold by the Appellant were to
retail customers then also what was realized through Shroff/Middlemen cannot be
considered as MRP value for the reason that in cases when goods are sold through

dealers, realized value would be less than MRP value since dealer price is always
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14.4 As regards contention of the Appellant that dulty is to be determined as per
Section 4A(4) of the Act read with Rule 4(i) of Central Excise (Determination of
Retail Sale Price of Excisable Goods) Rules, 2008, | find it is pertinent to examine
the provisions of Rule 4 ibid, which are reproduced as under:

“RULE 4. Where a manufacturer removes the cxcasdble goods specified
under sub-section (1) of section 4A of the Act, -
(a) without declaring the retail sale price on the packages of such goods; or

(b) by declaring the retail sale price, which is not the retail sale price as
required to be declared under the provisions of the Standards of Weights and
Measures Act, 1976 (60 of 1976) or rules made thereunder or any other law for
the time being in force; or |

(¢) by declaring the retail sale price but obliterates the same after their
removal from the place of manufacture,

then, the retail sale price of such goods shall be ascertained in the following
manner, namely :- .

(i) if the manufacturer has manufactured and removed identical goods, within a
period of one month, before or after removal of such goods, by declaring the
retail sale price, then, the said declared retail sale price shall be taken as the
retail sale price of such goods :

(ii) if the retail sale price cannot be ascertained in terms of clause (i), the retail
sale price of such goods shall be ascertained by conducting the enquiries in the
retail market where such goods have normally been sold at or about the same
time of the removal of such goods from the place of manufacture :

Provided that if more than one retail sale price is ascertained under clause (i) or
clause (ii), then, the highest of the retail sale price, so ascertained, shall be taken
as the retail sale price of all such goods.™

14.5 | find that in the present case, the Appellant No. 1 has not demonstrated
as to how their case is covered by any of the situation as envisaged under sub
clause (a), (b) or (c) of Rule 4 ibid. Hence, provisions of Rule 4(i) ibid is not

applicable in the present case.

14.6 In view of above, plea of the Appellant No. 1 to assess the goods under

Section 4A of the Act cannot be accepted.

15.  The Appellant No. 1 has contended that all the allegations are baseless and
totally unsubstantiated, therefore, question of alleged suppression of facts etc.
also does not arise. The Appellant further contended that none of the situation
suppression of facts, willful mis-statement, fraud, collusion etc. as stated in
Section 11A(4) of the Central Excise Act, 1944 exists in the instant case but it is
alleged suppression of facts in the impugned order based on the general
@ﬁnd that the Appellant was found indulging in clandestine removal of
uxt d the cash through Shroff. The modus operandi adopted by the
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Appellant was unearthed during investigation carried out against them by DGCEI,
Ahmedabad. Thus, this is a clear case of suppression of facts with intent to evade
payment of duty. Considering the facts of the case, | am of the opinion that the
adjudicating authority was justified in invoking extended period of limitation on
the grounds of suppression of facts. Since invocation of extended period of
limitation on the grounds of suppression of facts is upheld, penalty under Section
11AC of the Act is mandatory, as has been held by the Hon’ble Supreme Court in
the case of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3
(S.C.'), wherein it is held that when there are ingredients for invoking extended
period of limitation for demand of duty, imposition of penalty under Section 11AC
is mandatory. The ratio of the said judgment applies to the facts of the present
case. |, therefore, uphold penalty of Rs. 14,18,162/- imposed under Section 11AC
of the Act.

16.  Regarding penalty imposed upon Appellant Nos. 2 & 3 under Rule 26 of the -
Rules, | find that the said Appellants were Directors of Appellant No. 1 and were
looking after day-to day affairs of Appellant No.1 and were the key persons of
Appellant No. 1 and were directly involved in clandestine removal of the goods
manufactured by Appellant No. 1 without payment of Central Excise duty and
without cover of Central Excise Invoices. They were found concerned in
clandestine manufacture and removal of such goods and hence, they were knowing
and had reason to believe that the said goods were liable to confiscation under
the Act and the Rules. |, therefore, find that imposition of penalty of Rs.
2,00,000/- each upon Appellant Nos. 2 & 3 under Rule 26(1) of the Rules is correct

and legal.
R
17. In view of above, | uphold the impugned order and reject the appeals of
the Appellant Nos. 1 to 3.
18.  3dieiehdl EaRT &of &I IS Iier 1 fFTeRT IRFT ads & Frarsmar e |
18.  The appeal filed by the Appellant is disposed off as aboye.
waar(aa / Attested
e
A v X
. C § el T.‘i’—’[f%/ e e
(AKHILESH KUMAR
7

- Commissioner (Appeals)

TH. UH. SRESET
M. M. Sagathiya
s eres

Suparriiendent
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By R.P.A.D.
To, Jar,
1. M/s. Magnum Ceramics P. g e fiifis argae fafies, v o
Limited, 8A National Highway, T, TETEET, g,
Rafaleshwar GIDC, Morbi A1Et 363642.
363642.
2. Shri Veljibhai Khodabhai e e
Ughreja, Director, Heay fitfies urgde fafiRe, s-ud
M/s. Magnum Ceramics P. e, TR, Shatrd, it 363642,
Limited, 8A National Highway,
Rafaleshwar GIDC, Morbi
363642.
3. Shri Mukeshbhai N. Ughreja, of FERETHIS U, I, SR, HE A
Director, M/s. Magnum iy wrgde fafds, 8-wosdts s,
Ceramics P. Limited, 8A THE, SATELE, FiEt 363642,
National Highway, Rafaleshwar
GIDC, Morbi 363642.
1) AT HIYFd, IE] Td Jal F UG heg1d 3G oeh, IR &9, HgHeEmE H
ST 8|
2) e e, 9] Ud Nal X Ud sheg1d 3cU1E Yosh, ISThIT IYFTerd, AsTehlT
FT HTILTH FHIAETET 8|
3) WIS Y, I Ud el I Ud dosld 3c91G Yoh HUSel HREI-| ISTehIT 1
TR FHIAATE! o |
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